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INTRODUCTION

The issue of post-divorce child custody (hadanah) is one of the most complex and
sensitive aspects in the realm of contemporary Islamic family law. This problem not
only concerns the normative regulation of parental obligations to children, but also
reflects the dynamics of power in gender relations (Falah et al., 2024; Yudhantara
Syahputra & Zuhdi, 2024), the tension between national and Sharia (Wardani et al.,
2024), and social expectations for the role of judicial institutions as guardians of
substantive justice (Sunu & Adly, 2023). In the Indonesian context, the Compilation
of Islamic Law (KHI) as a source of positive law explicitly stipulates that children who
are not mumayyiz have the right to be cared for by their mothers, while children who
are mumayyiz are given the right to choose (Bilalu et al., 2022; Idris et al., 2024).
This normative formulation is a representation of a legalistic approach that
emphasizes legal certainty, but in practice often leaves gaps when faced with the
social and psychological reality of children (Campbell, 2004; Huntington & Scott,
2020). Actual parenting experience, emotional stability, the economic condition of the
caregiver, and the child's relationship with the extended family are important factors
that are not always covered in written norms, but are very decisive in ensuring the
child's growth and development as a whole (Brighouse & Swift, 2014; Sanders &
Turner, 2018). Therefore, the case of hadanah requires an understanding of Islamic
norms and sensitivity to the complexity of the social relations surrounding it.

In the global context, the recognition of the principle of the best interests of the
child has become a normative standard that is universal and morally and legally
binding, as stated in the Convention on the Rights of the Child (CRC), which
Indonesia has ratified through Presidential Decree Number 36 of 1990 (Kristin & Trie
Isana Dewi, 2021; Rizky et al., 2022). This principle requires that every decision
concerning a child must ensure optimal protection of all aspects of their life, including
physical, emotional, spiritual, social, and intellectual well-being (Hart & Glaser, 2011;
Unicef, 1989). Therefore, in the modern legal system, it is not enough for the court to
refer only to the biological relationship or age of the child in determining custody, but
rather a comprehensive assessment of who is best able to provide a safe, stable, and
supportive environment for the child's development (Mesrati, 2022). Unfortunately,
in the practice of religious justice in Indonesia, this principle has not been uniformly
implemented. Although many judges have made the principle of the best interests of
the child a primary consideration, there is no judicial regulation that expressly
provides operational guidance on how this principle should be applied
methodologically and consistently in each case (Imran et al.,, 2024; Rohmawati &
Rofiq, 2021).

The absence of these guidelines directly impacts the disparity in verdicts,
especially in hadanah cases that are substantially similar. This raises critical
questions about how religious courts in Indonesia can balance text-based Islamic
legal norms with demands for protecting children's rights that are more contextual
and future-oriented (Firmanto, 2024; Hamzah & Fathorrozi, 2025). Furthermore, the
variability of approaches among judges indicates differences in epistemological
orientations that have not been integrated into the training system or judicial
regulatory framework (Aljanni & Muhammad, 2025; Nazah & Muslimin, 2024). Some
judges still tend to maintain a literal-positiveistic legalistic-positivistic approach to
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KHI, while others develop a progressive or sociological approach that is more
responsive to the needs of the child (Falah et al., 2024; Idris et al., 2024). It is in this
space that the importance of this research is present to identify how the principle of
the best interests of the child is applied factually in hadanah decisions, as well as to
analyze the factors that influence the approach of judges in interpreting and applying
these principles in the context of religious justice in Indonesia.

Departing from these issues, this article aims to describe and analyze the
application of the principle of children's best interests in hadanah cases in the Lolak
Religious Court, North Sulawesi. Using a qualitative approach and case studies, this
study traces the deliberative practices of judges through the analysis of two
purposively selected hadanah decisions and in-depth interviews with the judges
involved. This approach is enriched by the theoretical framework of sociological law
(Eugen Ehrlich), progressive law (Satjipto Rahardjo), and legal positivism (John
Austin), and combined with maqasid al-syari'ah as an Islamic normative framework
that places the welfare of children as a top priority. Thus, this research contributes
to the literature on Islamic family law and provides important implications for judicial
policy reform, particularly in formulating technical guidelines that can integrate
Islamic normative approaches with international standard child protection principles.

METHODS

This research uses a qualitative approach with an exploratory case study design
(Yin, 2018), which aims to uncover in depth how the principle of children's best
interests is applied in religious justice, especially in hadanah cases. This approach
assumes that legal phenomena cannot be understood only through normative texts,
but must be traced in the social, cultural, and institutional context in which the law
is implemented. This approach allows researchers to comprehensively explore the
dynamics of judges' interpretations, deliberative practices in the courtroom, and the
background of the considerations underlying hadanah decisions at the local level.
The exploratory case study design was chosen because it is relevant to understanding
the complexity of the judiciary, which is not standardized and often casuistic,
especially in issues related to children's rights, morality, and post-divorce gender
relations.

Primary data in this study was obtained through two main sources. First, a
juridical analysis of the two hadanah decisions issued by the Lolak Religious Court,
namely Case Number 261/Pdt.G/2020/PA. Lk and Number
409/Pdt.G/2021/PA.Llk. Second, in-depth interviews were conducted with four
judges directly or indirectly involved in handling the case, including the Chief and
Deputy Chief Justice of the Court. The informant selection technique was carried out
purposively based on the criteria of judicial experience, involvement in hadanah
cases, and reflective ability regarding the principles of child protection and Islamic
law. The interview approach used is semi-structured (Moleong, 2021) to allow
flexibility in information mining, while maintaining a focus on key issues such as the
interpretation of Article 105 of the Criminal Code, understanding the principle of the
child's best interests, and views on regulatory needs in the religious justice
environment.
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Secondary data were obtained through literature studies that included formal
legal sources (Compilation of Islamic Law, Religious Justice Law, Child Protection
Law), international conventions (especially CRC 1989), classical and contemporary
jurisprudence literature, as well as relevant legal theories such as progressive,
sociological, and maqasid al-shari'ah. All data were analyzed using descriptive-
analytical and interpretive methods, emphasizing critical reading of the legal
narrative, argumentative structure of the verdict, and moral and theological
justifications that emerged in the interview (Ranjbarzade et al., 2022). To strengthen
the validity of the results, this study applied the triangulation technique of sources
and methods, namely by comparing the content of the verdict, the judge's statement,
and the theoretical framework used (Sugiono, 2017).

In epistemology, researchers take an interpretive-critical position, which believes
that law is a non-neutral social construct and that judges have a central role as actors
who apply the law and transform the values of justice. Therefore, in analyzing the
data, the researcher not only examines the coherence between norms and judgments
but also traces how judges' considerations reflect, negotiate, or even correct the
tension between Islamic legal norms and universal child protection principles
(Creutzfeldt et al., 2019). With this approach, the research results in factual mapping
of judicial practices. It opens up space for normative reflection and reformulation of
Islamic family law policies that are more responsive and fair.

RESULT AND DISCUSSION

Variations in Judicial Practice in the Determination of Hadanah

In hadanah cases, the principle of the best interests of the child has been
generally recognized as the main principle in decision-making by religious court
judges (Nazah & Muslimin, 2024). However, such recognition is not always directly
proportional to the consistency of implementation at the practice level. Variations in
approaches, methods of interpretation, and assessment of evidence in child custody
cases indicate significant judicial disparities, rooted in the absence of national
normative standards that explicitly govern how the principle should be applied. In
other words, although the judges claim to accept the principle as the main foothold,
they interpret it through different epistemological frameworks, resulting in sometimes
contradictory rulings in almost identical cases.

This variation in practice is evident in two decisions that are the focus of the case
study, namely Case Number 261/Pdt.G/2020/PA.Llk and Case Number
409/Pdt.G/2021/PA.Llk (PA Lolak, 2020, 2021). In the first case, the panel of judges
of first instance gave custody to the father because the environmental conditions of
the mother's residence were not physically and morally feasible. This assessment is
based on evidence in the form of photographs and testimonies that show the alleged
involvement of children in a social environment that is considered harmful. However,
when the case was appealed, the Manado High Court of Religion overturned the
decision. It returned custody to the mother, considering that the evidence presented
was insufficient to prove negligence in parenting and that the child had shown
comfort and intense emotional closeness to his mother.

Meanwhile, Number 409/Pdt.G/2021/PA is the second case. L1k, the panel of
judges of the Lolak Religious Court immediately assigned custody to the mother of a
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two-year-old girl. In this case, the father objected by stating that the mother had a
bad moral reputation, based on digital evidence in the form of screenshots of
conversations and photos from social media. However, the judge rejected the evidence
because the formal requirements and forensic validity were unmet. In addition, the
judge assessed that in the early age phase, the child is highly dependent on the
mother emotionally and biologically, and no evidence of neglect or violence in
parenting by the mother was found. This decision reflects judicial prudence in
assessing the evidence and recognizing the importance of stability in children's
affections (Scaife, 2024).

These two decisions reflect a different spectrum of judicial approaches: the first
shows a shift from a legalistic to a contextual approach, while the second shows the
direct application of the best interests principle without intervention at the appellate
level. From these two cases, it can be seen that the judges' approach in assessing the
"best interests of the child" is greatly influenced by their interpretation of the concept
of "childcare", which in many cases is interpreted through the lens of morality, the
stability of the home environment, and the emotional relationship between the child
and the caregiver (Rabadan Sanchez-Lafuente, 2023). However, due to the absence
of standard evaluative parameters, these considerations are often subjective and
depend on the judge's value preferences.

Furthermore, the results of interviews with the judges show no single model for
assessing who is most worthy of custody. Some judges admitted that they were still
very bound by the text of Article 105 of the KHI, which gives custody to mothers for
children who are not mumayyiz and gives voting rights to children who are already
mumayyiz (Interview, Judge in PA Lolak, 2023). In this approach, norms are
considered an absolute reference and can only be abandoned if there is strong
evidence of parenting incompetence. This kind of approach emphasizes the
importance of legal certainty, but at the same time risks ignoring the child's
psychosocial conditions that normative provisions may not accommodate (Breen,
2021; Sanders & Turner, 2018; Wardani et al., 2024).

On the other hand, some judges apply a more sociological and psychological
approach. They emphasized the importance of direct observation of the child's
condition, listening to the child's voice, and considering the dynamics of the extended
family and social environment. In their view, Islamic law must be interpreted
contextually in order to provide substantive justice, not just procedural justice
(Sodiqin, 2021). In practice, this approach encourages judges to consider the child's
preferences, ongoing parenting experience, and the emotional comfort the child feels
in the current parenting. This approach often provides more space for fulfilling
children's rights.

In addition, a few judges showed a progressive-transformative mindset, which
considered children's comfort and questioned the validity of legal norms considered
non-adaptive to developing children's needs and community dynamics. Judges in this
category dare to make creative interpretations of the provisions of Article 105 of the
KHI by using the maqasid al-syari'ah approach to justify decisions that prioritize the
protection of the soul (hifz al-nafs), reason (hifz al-'aql), and heredity (hifz al-nasl)
(Yusuf & Harun, 2024). In this approach, Islamic norms are not a set of frozen rules,
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but instruments that must be dynamically reinterpreted to answer contemporary
problems.

On the other hand, judges are also found to think utilitarianly by calculating all
factors that can affect children's welfare rationally and comprehensively. In this
approach, consideration is given not only to affection and emotional comfort, but also
to the economic capacity of the caregiver, access to education, the sustainability of
relationships with extended families, as well as possible future conflicts (Cahn et al.,
2022; Otis-Green & Juarez, 2012). Utilitarian approaches tend to be flexible and
highly results-oriented, but risk ignoring the spiritual dimensions and emotional
affection that are an important part of childcare from an Islamic legal perspective.

The variation in practice reflects the absence of judicial regulations that can unite
various interpretations in one methodological and transparent framework. Today,
religious justice judges rely entirely on professional intuition and personal reading of
the text and context. This dependency puts judges in a decisive position, but they are
also vulnerable to value bias that is not always realized. In an ideal legal system,
judges' discretion should be guided by a regulatory apparatus that regulates not only
the substance of the law but also the method of its assessment.

Thus, although the principle of the child's best interests has been accepted, the
reality on the ground shows that the methodological orientation of the judge largely
determines its implementation. This raises important questions about how to build
an Islamic family law system that combines flexibility of interpretation with fair and
consistent evaluation standards. This is where the urgency of drafting technical
guidelines from the Supreme Court becomes very relevant, so that differences in
judges' approaches do not cause disparities in justice that can harm children as the
most vulnerable legal subjects in hadanah cases.

Epistemological Asymmetry and Judge's Discretionary Authority

In the context of religious justice in Indonesia, the discretion of judges is the most
strategic and vulnerable space in determining the direction and content of justice in
hadanah cases (Suriani et al., 2024). This discretion exists not only as a space of
normative freedom provided by the legal system, but also as an epistemological
expression of the way judges understand, interpret, and practice Islamic law within
the institutional framework of the state (Falah et al., 2024; Scaife, 2024). This study
found that the variation in applying the principle of children's best interests is not
solely due to the diversity of case conditions, but also to the existence of fundamental
differences in the paradigm of thinking of the judges themselves. In other words, legal
practice in hadanah cases is not a neutral technical action, but an interpretive
process that is highly determined by the scientific construction, normative
orientation, and social sensitivity of each judge (Nazah & Muslimin, 2024).

This epistemological asymmetry can be seen from the tendency of judges to
adhere to certain schools of law in deciding cases. Some judges have shown loyalty
to the legalistic-positivistic approach, placing Article 105 of the Compilation of Islamic
Law as the highest source of legitimacy. They tend to see the wording of the article
as a fairly authoritative norm and do not need to be reinterpreted contextually, unless
there is strong evidence of the caretaker's incompetence (Nabeel, 2023; Nazah &
Muslimin, 2024; Suriani et al., 2024). In this view, judges are not social interpreters,
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but technical implementers of the law whose job is maintaining the stability and
certainty of norms. While this approach provides a sense of security in legal
attachment, it also risks ignoring the complexity of emotional relationships and the
psychological needs of children that are not accommodated in the normative article
(Hamzah & Fathorrozi, 2025).

On the other hand, some judges show a more open and sociological
epistemological tendency. They consider that the norms in KHI must be read in the
context of the lives of children and their families (Marpaung & Turnip, 2025). It is not
enough to be enforced procedurally, but it must carry a substantive meaning that
can be felt by the subject of the law, especially children. Judges in this category tend
to make a broader assessment of children's social, environmental, and emotional
conditions, and do not hesitate to reinterpret the wording of the article based on the
concrete facts they encounter in the field. They see the principle of the child's best
interests as a bridge between positive laws and the reality of life, which demands
flexibility and social sensitivity.

Furthermore, the progressive-transformative approach is an expression of
criticism of the stagnation of Islamic law that is too normative and less adaptive.
Judges who take this approach dare to move away from literal interpretations and
use magqasid al-syari'ah as a normative foundation to establish a more contextual
justice, in favor of the protection of children's rights (Yusuf & Harun, 2024). In this
approach, norms are positioned as instruments, not goals; and substantive justice,
which includes the protection of the child's soul, intellect, progeny, and dignity, is
considered a key principle to be achieved in any verdict (Emelonye, 2018). These
progressive judges did not hesitate to reject ethically invalid evidence, such as the
use of digital evidence that was speculative, or pressure from extended families that
was contrary to the child's psychological stability.

However, not all judges are able or willing to take a transformative approach.
Some of them stated in interviews that despite understanding the importance of
psychological and social approaches, they still feel limited by the absence of technical
regulations that can be used as an official handle. When there are no guidelines from
the Supreme Court or fixed jurisprudence, judges are in a dilemma: between following
their social justice intuition or submitting to institutionally safer normative texts. In
this context, discretion becomes an interesting war between professional
responsibility, institutional loyalty, and moral courage. This shows that discretion is
not only a space of freedom, but also a political and ethical space that greatly
determines the quality of child protection (Cahn et al., 2022; Sodiqin, 2021).

This epistemological asymmetry becomes increasingly problematic when no
training system or regulatory framework can bridge the differences in approaches
between judges. Religious courts, although they have ethical standards and general
guidelines, do not have specific guidelines on how to assess the "best interests of the
child" (Mesrati, 2022). As a result, judges with a background in pure Sharia education
tend to maintain traditional interpretations. In contrast, those with a contemporary
family law background or who follow human rights-based training are more open to
multidisciplinary approaches. This situation creates an inconsistent judicial
ecosystem, ultimately putting children in a legally uncertain position, especially in
appeal and cassation cases.

7| Page



Antmind Journal of Islamic Jurisprudence and Social
Studies
Vol. 1. No. 1, June 2025, 1-13

£ Alfian Muhammady et al.
Children's Justice in Indonesian Islamic Law...

In addition to epistemological differences, judges' discretionary authority is highly
determined by their ability to read the dynamics of the case thoroughly. The judges
interviewed revealed that in many hadanah cases, the information that goes into the
case file is often limited, and the description of the child's condition is incomplete
(Bilalu et al., 2022; Wardani et al., 2024). In situations like this, judges rely heavily
on trial strategies that they develop themselves: from information extraction
techniques, direct observation of children, to initiatives to ask questions to extended
families. However, since not all judges have psychosocial training, this practice relies
heavily on the individual's experience and intuition. This creates an over-reliance on
subjectivity, which has the potential to cause legal uncertainty and inequality in the
protection of children's rights.

From the point of view of legal theory, this epistemological variation reflects the
character of "legal pluralism" in the religious justice system in Indonesia (Tamanaha,
2021). This pluralism not only encompasses the dimension between state law and
Islamic law, but also intra-legal pluralism, which is the different interpretations of
the sources of Islamic law by the same actors in the same institution (Mukaddam,
2024). Within the framework of sociological jurisprudence theory, this can be
interpreted as a consequence of living law in judicial practice, where decisions are
not solely determined by text but also by social values, cultural contexts, and
institutional structures. However, if not systematically regulated, this pluralism can
undermine the integrity of the legal system and undermine the judiciary's legitimacy
in the public's eyes.

Therefore, a more systematic and continuous learning-based institutional
approach is needed to strengthen the quality of judges' discretion in hadanah cases.
Training for judges needs to be designed to develop interdisciplinary competencies,
including in child psychology, family mediation, and international children's law. On
the other hand, the Supreme Court needs to develop judicial guidelines that explain
legal norms and methods and indicators of assessment that can be referred to
uniformly. This kind of regulation will help reduce epistemological asymmetry and
provide a more objective standard in the use of discretion, so that the principle of the
best interests of the child is not only legal jargon, but is applied consistently in every
line of religious justice (Breen, 2021).

Policy Implications and Judicial Reform

The findings of this study expressly show that although the principle of the child's
best interests has been declared accepted by judges in religious courts, there is no
established policy framework to ensure that the principle is applied uniformly,
measurably, and judicially accountable. This irregularity creates inequalities in
protecting children's rights, even among cases with similar substantial
characteristics. In the absence of official guidelines from the Supreme Court, each
judge is forced to use individual considerations and a personal approach in setting
the criteria of "best interests", which ultimately makes the quality of child protection
highly dependent on the individual sensitivity, courage, and capacity of the judge
(Rabadan Sanchez-Lafuente, 2023). This condition creates a gap between principles
and practices. It poses a risk of disparity in decisions that not only harm children as
the most vulnerable parties, but also undermine the consistency and integrity of the
religious justice system itself.
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In this context, a regulatory breakthrough that is operational and not just
normative is needed. Religious courts need regulations equivalent to Supreme Court
Regulation (Perma) Number 5 of 2019 concerning marriage dispensation, which has
become an important reference for judges in handling cases involving minors
(Lahilote et al., 2022). The Perma emphasizes the principle of child protection and
provides technical guidance, such as presenting a psychologist, conducting a social
assessment, and systematically recording the psychosocial impact of the decisions.
Similar principles and mechanisms should be developed in the context of hadanah
cases. Thus, the principle of the best interests of children is not only a normative
spirit, but can be translated into practical indicators that judges can use in every
stage of the trial and the preparation of judgments (Marpaung & Turnip, 2025).

The proposed regulation does not have to change the basic structure of the
Compilation of Islamic Law, but can be in the form of a Circular Letter of the Supreme
Court (SEMA) or a new Perma that outlines evaluative variables to assess the best
interests of the child (Mulawarman, 2015). These variables can include the child's
age and maturity level, parenting history, emotional and economic stability of the
prospective caregiver, preferences of children who have been mumayyiz, potential
conflicts between parents, and the influence of the social environment on child
development (Yusuf & Harun, 2024). With these indicators, judges have an adequate
framework to assess the situation without losing normative direction. In addition, the
existence of such guidelines will also strengthen the social legitimacy of judges'
decisions, as the public will see that decisions are based on objective parameters and
not mere personal interpretations.

Beyond the regulatory aspect, judicial reform must also touch the institutional
aspect, especially in terms of strengthening the capacity of judges. Training for
religious court judges has so far focused too much on mastering legal texts and
judicial procedures, while psychological, sociological, and pedagogical aspects related
to children's rights are often ignored. Therefore, it is necessary to design specialized,
ongoing, interdisciplinary training that involves child psychologists, family
sociologists, and international child law experts. Thus, judges will have theoretical
guidance and practical skills in handling hadanah cases holistically and fairly.

In addition, religious courts must expand their partnerships with non-judicial
institutions competent in child protection. Institutions such as the Child Protection
Office, the Witness and Victim Protection Agency (LPSK), or the Family Welfare
Consultation Institute can be important partners in assessing children's conditions
and making non-litigation recommendations that can support the judge's decision.
In some jurisdictions in other countries, such as Malaysia and Egypt, these
consultative bodies are even required to attend custody hearings to provide impartial
expert input (Yudhantara Syahputra & Zuhdi, 2024). This kind of collaborative
approach can be an example of the religious justice system in Indonesia developing
a child protection model based on cross-sectoral partnerships.

The next implication is the need for reform in the documentation and publication
of hadanah case decisions. Many decisions are not well documented, or if they are,
do not explicitly state the arguments that judges use to consider the child's best
interests. Transparent and complete documentation is essential to build progressive
jurisprudence and become training material for other judges (Sunu & Adly, 2023;
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Yudhantara Syahputra & Zuhdi, 2024). The Supreme Court needs to encourage the
court of first instance to be more active in compiling the juridical summary of each
hadanah decision, including recording the judge's deliberations and social
assessments underlying the decision. In the long run, this will create a more
accountable and learning-oriented decision-making culture among judges.

Finally, judicial reform will be meaningless if it is not followed by strengthening
the position of children as legal subjects in hadanah cases. Today, children are often
positioned as objects of dispute between parents, and the child's voice is only
considered a complement, not a significant component in consideration. In fact, in
the principle of the child's best interests, the opinion of children who have reached a
certain level of maturity must be seriously considered. Therefore, the court should
begin to establish child-friendly procedures, including the provision of safe interview
rooms, the presence of a psychologist when the child gives statements, and training
for judges on communication techniques with children. Thus, children's participation
in legal proceedings will be honest and substantial, not just symbolic.

These implications confirm that Indonesia's Islamic family law system is at a
critical juncture between the continuation of normative traditions and the need for
substantial transformation. The case of hadanah can no longer be resolved by
procedural logic alone. However, it must be treated as a humanitarian protection field
that demands the presence of the state through the courts as the last protector of
children's rights. In this regard, the principle of children's best interests must not
stop at the level of discourse. However, it must be materialized into regulatory
systems, judicial practices, and institutional structures integrated in an ethical,
inclusive, and transformative vision of Islamic justice.

CONCLUSION
This research found that the principle of children's best interests has become

widely recognized by judges in hadanah cases in the Indonesian religious justice
environment. However, consistent and standardized judicial practice has not fully
reflected this normative recognition. A case study of two hadanah decisions at the
Lolak Religious Court shows that the judge's approach varies greatly regarding
judicial considerations, evidence assessment, and theoretical orientation used. These
variations are empirically classified into four schools of thought: legalistic-positivistic,
sociological-contextual, progressive-transformative, and utilitarian-pragmatic. This
difference in approach reflects the absence of explicit national judicial guidelines and
shows how judges' discretion plays a significant role in shaping the direction of post-
divorce child protection.

Based on these findings, it is recommended that the Supreme Court prepare a
technical regulation in the form of a Supreme Court Regulation (Perma) or a Supreme
Court Circular Letter (SEMA) which explicitly contains parameters for the
implementation of the principle of the best interests of children in hadanah cases.
The regulation must be able to bridge Islamic norms in the Compilation of Islamic
Law with the principle of universal child protection and provide evaluative guidance
for judges in assessing evidence, listening to children's voices, and considering
parenting conditions. In addition, interdisciplinary-based judicial training needs to
be developed on an ongoing basis to strengthen the capacity of judges to integrate
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Islamic legal approaches with the principles of child justice. Implementing this
recommendation will strengthen the religious courts' function as law enforcers and
as active protectors of children's rights in the Islamic family law system.

As a study with a qualitative approach based on local case studies, this study
has limitations regarding generalizing findings to all religious courts in Indonesia.
Nevertheless, the depth of exploration and integration between the analysis of the
verdict and the judge's interview has contributed significantly to the discourse of
Islamic family law, especially in formulating a child-friendly approach based on
magqgasid al-syari'ah. This research also provides a conceptual and practical
foundation for the agenda of institutional reform of the religious justice system and
the development of judicial models that are adaptive to children's rights amid legal
pluralism and socio-religious dynamics of the Indonesian Muslim community.

ACKNOWLEDGMENT

The author would like to thank the Chairman, Vice Chairman, and Judges of the
Lolak Religious Court for their willingness to be resource persons in this study.
Appreciation was also expressed to the secretariat of the Lolak Religious Court for
providing access to documents and case statistics data. The support and input from
academic colleagues within the Faculty of Sharia, IAIN Manado, also enriched the
author's perspective in preparing this article. Hopefully, the results of this research
can contribute to strengthening the Islamic family law system to be fair and in favor
of the best interests of children.

REFERENCES

Aljanni, D., & Muhammad, D. W. (2025). The Relevance of Progressive Legal Theory
in Judicial System Reform in Indonesia. International Journal of Sustainability in
Research, 3(1), 53-62. https://doi.org/10.59890/ijsr.v3i1.151

Bilalu, N., Jamal, R., Harun, N., & Subeitan, S. M. (2022). Compilation of Islamic Law
as Judge’s Consideration at a Religious Court in North Sulawesi, Indonesia.
Samarah: Jurnal Hukum Keluarga Dan Hukum Islam, 6(2), 514-536.
https://doi.org/10.22373/sjhk.v6i2.12441

Breen, C. (2021). The standard of the best interests of the child: A western tradition in
international and comparative law (Vol. 72). Brill.

Brighouse, H., & Swift, A. (2014). Family values: the ethics of parent-child
relationships. Princeton University Press.

Cahn, N., Huntington, C., & Scott, E. (2022). Family Law for the One-Hundred-Year
Life. Yale LJ, 132, 1691.

Campbell, T. (2004). Prescriptive legal positivism: law, rights and democracy.
Psychology Press.

Creutzfeldt, N., Mason, M., & McConnachie, K. (2019). Socio-legal theory and
methods. In Routledge Handbook of Socio-Legal Theory and Methods (pp. 3-8).
Routledge. https://doi.org/10.4324/9780429952814-1

Emelonye, U. (2018). Theoretical and normative foundation of child rights. US-China
L. Rev., 15, 1.

Falah, M. B., Siswanto, Ikhwan, M., & Yurievna, G. L. (2024). Judging the Application
of Progressive Legal Theory in Child Custody Disputes: A Case Analysis of
Decision No. 0334 /Pdt.G/2019/PA.Gdt. Alauddin Law Development Journal,
6(1), 31-43. https://doi.org/10.24252 /aldev.v6il.44216

Firmanto, E. R. (2024). Hukum Keluarga Islam Sebagai Solusi Dinamis Dalam
Masyarakat Multikultural. Al-Istinbath: Jurnal Ilmu Hukum Dan Hukum Keluarga

11 | Page



Antmind Journal of Islamic Jurisprudence and Social
Studies
Vol. 1. No. 1, June 2025, 1-13

£ Alfian Muhammady et al.
Children's Justice in Indonesian Islamic Law...

Islam, 1(4), 140-150. https://doi.org/10.71242/e3e9ea89

Hamzah, M., & Fathorrozi, A. (2025). Kepentingan Terbaik Anak dalam Sengketa
Hadhanah: Studi Kritis Terhadap Putusan Pengadilan Agama Surabaya Nomor
2742 /Pdt. G/2024 /PA. Sby. At-Tafakur: Jurnal Ilmu Syari’ah Dan Hukum, 2(1),
121-138.

Hart, S. N., & Glaser, D. (2011). Psychological maltreatment — Maltreatment of the
mind: A catalyst for advancing child protection toward proactive primary
prevention and promotion of personal well-being. Child Abuse & Neglect, 35(10),
758-766. https://doi.org/10.1016/j.chiabu.2011.06.002

Huntington, C., & Scott, E. S. (2020). Conceptualizing legal childhood in the twenty-
first century. Michigan Law Review, 1371-1457.
https://www.jstor.org/stable/45285778

Idris, A. R., Khusaini, M., & Al-Mansyuri, S. A. (2024). Contemporary Islamic Law in
Indonesia: the Fulfillment of Child Custody Rights in Divorce Cases Caused by
Early Marriage. @ MILRev: Metro Islamic Law  Review, 3(1), 1.
https://doi.org/10.32332 /milrev.v3i1.8907

Imran, I., Suadi, A., Risnain, M., & Nurbani, E. S. (2024). Aspects Of Justice Of
Marriage Dispensation And Best Interests For Children. Jurnal Hukum Dan
Peradilan, 13(1), 63—-88. https://doi.org/10.25216/jhp.13.1.2024.63-88

Kristin, D., & Trie Isana Dewi, C. (2021). The Rights of Children Refugee in Transit
Country under the CRC, A Case of Indonesia: An Intended Negligence?
Padjadjaran Journal of International Law, 5(1), 114-136.
https://doi.org/10.23920/pjil.v5i1.349

Lahilote, H. S., Miftah, A. A., Yuliatin, Y., & Hidayati, R. (2022). Judge’s Dilemma in
Marriage Dispensation in the Religious Court. Al-Risalah: Forum Kajian Hukum
Dan Sosial Kemasyarakatan, 22(1), 52-60.
https://doi.org/10.30631 /alrisalah.v22i1.979

Marpaung, M. T. M., & Turnip, I. R. S. (2025). Protection of Children’s Rights in
Fishermen’s Workers’ Families: The Perspective of KHI and the Child Protection
Law. Urwatul Wutsqo: Jurnal Studi Kependidikan Dan Keislaman, 14(1), 336-
349. https://doi.org/10.54437 /urwatulwutsqo.v14i1.2250

Mesrati, A. O. A. (2022). ‘The Best Interests of the Child’ Under Islamic Law. In Child
Rights to Guardianship (pp. 99-141). Springer Nature Singapore.
https://doi.org/10.1007/978-981-16-8181-3_3

Moleong, L. J. (2021). Metodologi penelitian kualitatif. PT Remaja Rosdakarya.

Mukaddam, F. (2024). Contextualising Legal Pluralism. In Muslim Women between
Community and Individual Rights (pp. 23-43). https://doi.org/10.1007/978-3-
031-54614-3_3

Mulawarman, H. (2015). Hak Waris Anak di Luar Nikah dalam Putusan Mahkamah
Konstitusi No. 46/ PUU-VIII/2010. Penerbit A-Empat.

Nabeel, R. (2023). Conceptions of Legitimacy Under International Human Rights Law
and Islamic Rights Law. Indonesian J. Intl L., 21, 223.
https://doi.org/10.17304/ijil.vol21.2.1

Nazah, F. N., & Muslimin, M. (2024). The Judges Legal Reasoning on Child Welfare’s
Perspective in the Hadanah Cases at Banten Religious Courts. Jurnal Hukum,
40(1), 14. https://doi.org/10.26532/jh.v40i1.36621

Otis-Green, S., & Juarez, G. (2012). Enhancing the Social Well-Being of Family
Caregivers. Seminars in Oncology Nursing, 284), 246-255.
https://doi.org/10.1016/j.soncn.2012.09.007

PA Lolak. (2020). Putusan PA Lolak Nomor 261/Pdt.G/2020/PA.Llk. Direktori
Putusan Mahkamah Agung Republik Indonesia.
https://putusan3.mahkamahagung.go.id /direktori/putusan/a57a3419ce96e4
1c6754c358628ef791.html

12 | Page



Antmind Journal of Islamic Jurisprudence and Social
Studies
Vol. 1. No. 1, June 2025, 1-13

£ Alfian Muhammady et al.
Children's Justice in Indonesian Islamic Law...

PA Lolak. (2021). Putusan PA Lolak Nomor 409/Pdt.G/2021/PA.Llk, Tanggal 10

Desember 2021 —Penggugat melawan Tergugat (Patent No.
409/Pdt.G/2021/PA.LIk). Direktori Putusan Mahkamah Agung Republik
Indonesia.

https://putusan3.mahkamahagung.go.id /direktori/putusan/zaec5cb0f4483d3
0a03d313433393232.html

Rabadan Sanchez-Lafuente, F. (2023). The Best Interests of the Child and Gender
Perspective. In Gender Perspectives in Private Law (pp. 85-103).
https://doi.org/10.1007/978-3-031-14092-1_5

Ranjbarzade, S., Azad, A., & Ghafoorinezhad, M. (2022). Critical-Analytical Typology
of Views in the Interpretation of. Quranic Knowledge Research, 13(50), 61-86.

Rizky, L., Salampessy, M. A. S., & Achdyana, 1. (2022). Effectiveness of The
Convention on the Rights of the Child (CRC) Regime by UNICEF in Encouraging
the Implementation of Child Protection in SoutheastAsian Countries. JASSP,
2(1), 12-20. https://doi.org/10.23960/jassp.v2i1.50

Rohmawati, R., & Rofiq, A. (2021). Legal reasonings of religious court judges in
deciding the origin of children: a study on the protection of biological children’s
civil rights. Jjtihad : Jurnal Wacana Hukum Islam Dan Kemanusiaan, 21(1), 1-20.
https://doi.org/10.18326/ijtihad.v21i1.1-20

Sanders, M. R., & Turner, K. M. T. (2018). The Importance of Parenting in Influencing
the Lives of Children. In Handbook of Parenting and Child Development Across
the Lifespan (Pp- 3-26). Springer International Publishing.
https://doi.org/10.1007/978-3-319-94598-9_1

Scaife, J. (2024). Deciding children’s futures: An expert guide to assessments for
safeguarding and promoting children’s welfare in the family court. Routledge.

Sodiqin, A. (2021). Legal, Moral, and Spiritual Dialectics in the Islamic Restorative
Justice System. Ahkam: Jurnal IImu Syariah, 21(2), 357 - 378.
https://doi.org/10.15408 /ajis.v21i2.22675

Sugiono. (2017). Memahami Penelitian Kuantitatif, Kualitatif, Dan R & D. Alfabeta.

Sunu, H. F., & Adly, M. A. (2023). Reconstruction of Hadanah With The Concept of
Shared Parenting in Religious Courts. Al-Ulum, 23(2), 371-390.

Suriani, Aini, N., Marlin, Fitriadi, M., Darwis, R., & Baharuddin, A. Z. (2024). The
Fulfillment of Women’s and Children’s Rights Post-Divorce in Judicial Decisions
of the Unaaha Religious Court. Jurnal Iimiah Al-Syir’ah, 24(1), 95-112.
https://doi.org/10.30984 /jis.v22i1.2904

Tamanaha, B. Z. (2021). Legal pluralism explained: History, theory, consequences.
Oxford University Press.

Unicef. (1989). Convention on the Rights of the Child.

Wardani, D. K., Suwadi, P., & Latifah, E. (2024). Exploring the Fulfillment of
Children’s Hadhanah (Well-Being) and Conformity with the 2014 Child
Protection Law. Proceedings of the International Conference On Law, Economic &
Good Governance (IC-LAW 2023), 448-455. https://doi.org/10.2991/978-2-
38476-218-7_75

Yin, R. K. (2018). Case study research and applications. Sage Thousand Oaks, CA.

Yudhantara Syahputra, D., & Zuhdi, S. (2024). Comparison of the Legal Construction
of Hadhanah Rights in Saudi Arabia, Turkey and Indonesia. Jurnal Mahkamah :
Kajian IImu Hukum Dan Hukum Islam, 9(1), 131-148.
https://doi.org/10.25217/jm.v9i1.4753

Yusuf, N., & Harun, N. (2024). Examining the Basis of Maqashid Sharia in Renewal
of Islamic Law in Indonesia. PETITA: Jurnal Kajian Ilmu Hukum Dan Syariah,
9(1). https://doi.org/10.22373 /petita.v9il.224

13 | Page



